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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Friday, the 5th day of June, 2015 
 
   Money Suit NO. 15 of 2014 
 
 

Sri Bishnu Sharma 
 Son of Kewal Prasad Sharma 

 Resident of village - Solagaon 
 PO- Bokajan, Mouza- Niz Goroimari 
 District – Sonitpur, Assam 

       .......... Plaintiff(s) 
        Petitioner(s) 
    -VERSUS - 
 

Sri Biswanath Dey 
 Son of Nepal Dey 

Resident of Rubber Bagan  
( Near Burha Dangoria Than) 
 PO- Tezpur, Mouza - Mahabhairab 
 District – Sonitpur, Assam   ........ Defendant(s). 

          Opposite Party 
 
   This Suit is coming on for final hearing or having been heard on 

21-05-2015 in the presence of :   

 
Mr. K. K. Bordoloi        Advocate(s)   Plaintiff(s) 
Advocate         Pleader(s)           Petitioner(s) 
 
None Appeared             Advocate(s)         Defendant(s) 
         Pleader(s)      Opposite Party 
 
 
  And having stood for consideration to this day, the 5th June, 2015, 

the Court delivered the following Judgment :-   
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J   U  D  G    M   E  N   T 

  This is a suit for recovery of Rs.2,89,250/- only with interest.  

     

2.  The plaintiff’s case, inter-alia, in brief, is that the defendant, a 

teacher –cum-  owner and manufacturer of brick Klin carrying on business in the 

name and style as ABC ( Assam Brick Company) The defendant approached the 

plaintiff with a proposal for supply of 1,00,000 No.1 first class bricks to him and 

the rate was fixed at Rs.3,250/- ( rupees three thousand two hundred fifty) only 

per thousand bricks, which includes transportation and labour cost also, to be 

delivered at the residence of the plaintiff. The plaintiff also pleaded that on 04-

11-2011, he and the defendant entered into a written agreement, executed 

between them, notarized vide Sl. No. 6738/2011. Pursuant to the said 

agreement, dated 04-11-2011, the plaintiff had paid an amount of Rs.3,25,000/- 

( rupees three lakhs twenty five thousand) only to the defendant by way of a 

cheque bearing No.167024, dated 05-11-2011 of SBI, Tezpur Branch, the receipt 

of which was duly acknowledged by the defendant. As per clause 4 of the said 

written agreement, the defendant was contractually obliged to supply 1 (one) 

lakh Nos. of first class bricks to the plaintiff within the month of December, 2011. 

The plaintiff further pleaded that the defendant, in spite of, having received the 

advance amount from the plaintiff had willfully and fraudulently violated the 

condition No.4 of the said agreement and thus, breached the terms and 

conditions to delivery and supply the said quality and quantity of bricks to the 

plaintiff within the stipulated time, i.e. on or before 31-01-2012. That, on 21-01-

2012, the defendant had supplied only 2000 Nos. of bricks and again on 25-01-

2012 had supplied another 2000 Nos. of bricks, on 27-02-2012 supplied another 

7,000 Nos. of bricks, totaling a quantity of 11,000 Nos. of bricks and the price for 

the said 11,000 Nos. of bricks was fixed at Rs.35,750/- only at the said agreed 

rate of Rs.3,250 per 1000 bricks. That the defendant thereafter, had failed to 

supply the remaining 89,000 Nos. of bricks to the plaintiff due to shortage of 

production of first class bricks, and in the alternative, had offered the plaintiff to 

refund the balance amount of Rs.2,89,250/- ( rupees two lakhs eighty nine 

thousand two hundred fifty) only after deducting the amount of Rs.35,750/- for 

the said 11,000 Nos. of bricks already supplied to the plaintiff. The plaintiff 
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further more pleaded that the defendant in spite of having agreed to refund the 

balance amount of Rs.2,89,250/- ( rupees two lakhs eighty nine thousand two 

hundred fifty), has failed to refund the said amount to the plaintiff. Thereafter, 

on 02-04-2012, the plaintiff issued demand notice upon the defendant 

demanding the balance amount. The plaintiff again on 26-05-2014, served a 

legal notice of demand upon the defendant, the said notice was refused by the 

defendant. Hence, this suit.  

 

 

3.   On receipt of summons issued from this Court, the defendant 

initially appeared in the suit, but subsequently, failed to appear for which the 

order for ex-parte hearing was passed, vide order, dated 09-01-2015.  

 

 

4.  During trial, the plaintiff has himself submitted evidence in 

affidavit as PW-1 and exhibited certain documents to prove his case.  

 

 
5.  On the backdrop of the aforesaid material facts, I like to decide  -- 

Whether the plaintiff is entitled to a decree, as prayed for ?  

 

6.   Discussions, Decision and reasons thereof :- 
 

 

  I have carefully perused the evidence on records, both oral and 

documentary. Heard ex-parte argument of the learned advocate for the plaintiff.  

 

  The plaintiff Bishnu Sarma as PW-1 has fully supported the 

contentions of his plaint. PW-1 has exhibited the deed of agreement, dated 04-

11-2011, as Ext.1, Memo of Assam Brick Company, dated 21-01-2012 as Ext.3, 

and demand notice, dated 02-04-2012 as Ext.2.   
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   I have carefully perused the said exhibited documents. The deed 

of agreement, dated 04-11-2011 ( Ext.1) shows that the defendant Biswanath 

Dey, 1st party and the plaintiff Bishnu Sarma, 2nd party, agreed to fix the price of 

the first class bricks @ Rs.3,250/- per 1000 bricks and on 04-11-2011, 2nd party 

booked for a quantity of 1,00,000 Nos. of first class bricks with the 1st party @ 

3,250/- per 1000 bricks and the 2nd party will pay the total amount of 

Rs.3,25,000/- for the said 1,00,000 Nos. first class bricks only to the 1st party by 

way of cheque, which will be received by the 2nd party. In clause 4, it is 

mentioned that 1st party will start supply the aforesaid quantity of bricks to the 

2nd party from 1st December, 2011 and will complete on or before 31st January, 

2012. The plaintiff (PW-1) at para 9 in his evidence in affidavit, stated that on 

21-01-2012, 25-01-2012 and 27-02-2012, the defendant supplied to him 2,000 

Nos. of bricks and another 7,000 Nos. of bricks, totaling 11,000 nos. of bricks for 

Rs.35,750/-.  

 

   The plaintiff has exhibited two cash memos, dated 21-01-2012 

and 25-01-2012 in regard to 2000 quantity of first class bricks, but there is no 

mention in the amount column about amount paid. In regard to supply of 7,000 

quantity of bricks, dated 27-02-2012, the plaintiff could not furnish any 

document. The plaintiff at para 6 in his evidence in affidavit, stated that pursuant 

to the agreement, dated 04-11-2011, he paid an amount of Rs.3,25,000/- to the 

defendant by way of a cheque bearing No. 167024, dated 05-01-2011 of SBI 

Tezpur Branch, which was received by the defendant, but the plaintiff has failed 

to prove this fact by producing any oral or documentary evidence. It is true that 

there was an agreement, dated 04-11-2011 executed between the plaintiff and 

the defendant. But the plaintiff has failed to prove the supply of first class 

quantity of 11,000 Nos. of bricks by the defendant on several dates and also 

issuance of cheque for Rs.3,25,000/-, bearing No. 167024, dated 05-01-2011 of 

SBI Tezpur Branch, to the defendant.  

 

 Thus, it appears that the plaintiff has failed to prove his case. 

Hence, the suit is dismissed.  
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O R D E R 

 

7.    In the result, the plaintiff suit is dismissed.  

 

Prepare a decree accordingly.  

 

                  Given under my hand and seal of this Court on this day, the 5th 

day of June, 2015.  

 

 

      
Dictated and corrected by me. 
 

 

 
 
 
 
 

Dictation taken and  
transcribed be me : 
        
(J. K Muru) 
Steno.     **** 

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


